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THE FUTURE OF THE

NORTH AMERICAN FREE TRADE AGREEMENT

JOHN W. FOSTER

with Kausros GRupNEwicz

INTRODUCTION
The North American Free Trade Agreement (NAFTA) has
reachod its fimita. While elements of business, acadomic aud
palitical dlites argue for a NAFTA ‘plus, the elaboration of a
Vusigess-friendly terrain from the " Arctic Circle south, the
imbalancos and ambiguities of NAFTA, brought into stark relief
by the aagonive and soltpussosed US Adminitration of
George W. Bush (2001-) led others in 2005 to call orits end. [
aachi of the three participating countries, Catiade, Mexico and
the USA, the seemingly unending series of ilateral and regional
froe_trade and investment agreements that have followed
NAFTA are under grester scrutiny, particularly with the Dom.-
inican Ropublic-Contral American Freo Trads Agreoment (DR-
GAFTA) wih he USA rocsiving US congrssionalapproval i
July of that year. Beyond NAFTA as an intor-governmental
‘arrangement, the pressuro on neighbouring countries to cou-
form to US dosigus, whether in security arrangements, energy
or international diplomacy, threatens to ater the tectonic plates
of politics and society in North America. More than one docade
aftor its inoeption, NAFTA ia esseatially being traasformed ioto
‘what proponents and opponents refer o simply as NAFTA'plus’,
n oesasion for furthor debate. Aa national lections aro schod:
uled in Canads, Mexico and the USA in 200, NAFTA could
become politcized in a way unseen since the period o its
negotiation. This chapter moves from the political context,
through recent proposalsfor deep integration beyond NAFTA, to
the strategic priority area of energy. Also examined is the threat
to NAFTA that has emerged from its relative limitations in
resolving key trade irritants, as well na its controversial incep-
tion.

NAFTA: WHAT IS IT?

NAFTA, which came into effect on 1 January 1994, is both &
irade agreement and a significaat agreemont on investment
betweon Canads, Mexico and the USA. It was accompanied by
o trilataral ‘sice’agreamnts, on Iabour and the environment,
aud ane bilateral agreement (between the USA and Mexico on
border environment action). NAPTA phases out tarifs in the
rinational area over a period of 10 o 15 years. [t is not a
customs union, nor does i bear much institutional resemblance
1o its major counterpart, the Buropean Union (EU). NAFTA
grew ot of the Canadian-US Freo Trade Agreoment (CUFTA),
“hich came into effec on 1 January 1988, CUFTA affected more
sactors of the economy than anything accomplished under the
General Agreement on TarifTs and Trade (GATT, the precursor
to the World Trade Organiastion, WTO). [n the cnsuing four
Jons negotiations were comploted to create a North America
irading bloc of three nations, linking 405m. people who produce
mare than US $11,000,000m.-worth of goods and services per

year.

NAPTA, often compared to the EU, comprises throe vastly
unequal garners The USA reproscots 68% of tho ure' pop-
lation, and almost 80% of its grosa domestic product (GDP),
While Caada comprisea 7% of the NAFTA population and
produces &% of its GDP and Mexico has about 24% of the
population and produces 4% of its GDP. These fundemental
‘asymmetries favour the dominant US posture of hub and spoke"
negotiations with individual, woaker, partaers and allow cer-
tain ey irritants—US trade remedy actions, for example—to be
Keptin play, despits (he regional pact.

There was little direct focus on NAFTA during the 2004
election campaign in Canada, despite continued busines lead-
ership pressuro for ‘doep integration”. Mexicen President
Vicente Fox Quesada (2000-) continued to be unable to deliver

wens.uropaworld.com

the sort of energy and privatization uitiatives that would mol-

th US Government, and made ouly marginal advancos on
‘migration issuos. The concern with job losses was a vote-af:
fecting factor in & number of marginal states in the 2004 US
election, but failed to upet the Republican victory. Ths intense
and closely fought_debate over the DRCAFTA, narrowly
approved by the US Congress in July 2005, indicated that
rosistanco to further auch agreements bad, if anything,
strengthend since the election.

NAFTA: THE INSTITUTION
NAFTAIs a froo trace arrangemont and nota customs union or
& full sconomic union, Compared with the EU, it has fow
insiiona eucture, What seuctars tor s Has relatialy
Hitle demoeratic accoutabilty.

Thecrown of NAFTA'sstructureis the Comission, composed
of cabinet-level reprsantatives from Canada, Mexco and the
USA. It s responsible for the supervision of the implomotation
and furthor alaboration of the Agreamnt, It also oversees the
work o yarious sbsidiaey bodies, commilies and wrkiog
groups. Although the original concept for governanca ineluds
‘in International Co-ordinating Secrotariat in Mexico City, th
‘Agroement is actually adminiatered through NAFTA offics i
aeh o the three national trade ministrica. Working groups and
(a hoe groups on specifc issues have been added, a3 wollus the
Gispute'settloment. mechaaism rosponsible for the adminis-
tration of the dispute settlement provisions of the Agreement,
Iocated in Chapters 14, 19 and 20, as well as aspeets of the
procedures under Chapler 11,

“Among the bodies which NAFTA inclides aro those with
specific purview. In an effort to meet domestic oppasition und
gin approval for NAFTA, President, Clinton nogotiated addi-
Hional Insttutional arrangementa with the NAFTA partucrs, or
‘sids-agreements, On a triateral basis, the North American
Agreement on Labour Co-operation (NAALC) and the Commis-
o for Enviromental Caapertin (CEO) bave dovaloped 33
ongoing_institutions. A further_bilateral arrangement, the
Border Eayironmental Co-operation Commission (BECC), was
establishod in August 1899 to monitor the environmental
impact of the Agreement in tho Mexican-US border area and
later in the same year the bwo countrios agreed to cstabiish
North American Development Bank (NADB or NADBank) to
finanes border projects

ADDITIONAL AGREEMENTS

The North American Agreement on Labour Co-
operation (NAALC)
NAFTA was the first trade agreement linked to workers' rights
provisions in n significant way. NAALC commits the parties to
enforce their own labour laws and standards, and to promote 11
rights in the long term. Fowever,in ooly three of those cases—
minimum wages, child labour and occupational health and
snfety—are sanctions applicable, and three fundamental rights
(the right to organize, to bargain callctively and to strike) are
Dt sanctionable. NAALC doce not require any of the partics to
adopt new legislation, just o enforce what already exists
NAALC established National Administrative Officos (NAOs)
in each of the three couniries. A complaint or aubmission that
coather cuniy s g enorein s ov abour s may
be brought to the NAO in another country. Dependiog on the
type of right involved, the case may be settled by consultation
betweon NAOs, or by Inbour ministers of the countries iavolved.
Certain cases may be referred to an Evalustion Committee of
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Exprte which cabecrateda th roqueatof aay ofth throe
oo X cumtrl NARLC Socetari. am based 1 Wasn
m{'mn, DDC, supports these mechanisms.

AL v st toukthugh i labour relatons
The Aghsenees ks tade a3 aboLF 5010 o0 & sontiniing
basis, t bas created 8 public forum for advancing those isues,
and 1 ive prioiy o fotion sharag ind consoiation o
{rade o o ator. Thersar crpatte criisof NAALO
et argaa tha 1 s wapeceuinry Ani dungerot, presering
heficinces and, Fesisling Invesior froedom. Some aboi
e acgue Voo 1 Woeke wars alot o . the
s they e the prosgion, of s Aghs Woukd ba
Fegrl s NAFTA, o part of o i areement and would
1T enfrcable Weakhosos o NAALC cd by s rics
include: & lack of common and cloar standards; a differentiation
o eson of g, s oneihy iodeaton procescs; the
weaknosses of sanetions whore they exit; the inadequacy of
Fena) ommeialoe” as & mesae 1o Gsora he Hghs of
Collativ bargatai, esdom of ssodtios .

‘The Commiasion for Environmeatal Co.operation

The North American Agreoment on Environmental Co-oper-
‘ation (NAAEC), concluded in 1993, established a framework for
eavironmental co-operation and set up an instiution, the Cam-
ity b Bavironmanta Coopereion (]

st ofa goveraing bod \
Socaraental ginfe, o Jogs Public Advieey Commisen
(JPAC). The JPAC is composed of 16 members (five from each
country), appointed by their goveramonts but acting independ.
ently, to provide the Council with advice. The CEC has a modeat.
annual budget (US $9m.), one-third of which is directed at
‘project aupport. The CEC is headquartered in Montréal, with an.
Ste i Msto Gty

“Tho GEC has devaloped an extensive rangs o projects organ-
iz0d In four programmes: Environment; Economy and Trade:
Consttvtiogof Bodtorsic: Pl and. Hesth; and Law
and Policy. There is also a grants programme for environmental
g, Codoc Al 13 of NAFTA tha CEC s Joves
ioaEve powers i the Sheretaria may conda  Submision
from any person or non-governmenal organiation asserting
& paty o he NAAEC 1o fling ofectey 1 enfores
environmental law, The complaint must satisfy & number of
criteria outlined in Article 14 and the named party will be
Foquuested to submita response, Invostigations can only be made
ik mobirde f e Counl of Migsers suppo. 1 sl
Fequires a two-thirda' majority for the record to be made public.
R ot by s, L el s ot

cess and the low likelihood of an investigation discourages
G and citizan appeats, nd t bing the provisons fo dispute
soburents it e ks o, oy, Futharmors
Canada and Mexico did not agree on the terms of enforcement,

In 1998 environmental groups in San Diego, California, and
Tijuans, Maxieo led  ensb unver the side-agreamant, alloging
that Mexico had not enforced its own laws on chemieal pollution
o healh, bsards, oginating with an spasdoned. patery
plant in Tijuana, Metales y Derivados. Staff of the CEC docu-
Fanta Hagal storage of 1,000 metri Lo of ass wasto and
o g ok ctamsion g i
resdents Tha B had 5o poref 1a Tresigae e acui
ot olna e the st Goversmont gul ot soriad
out a survey. A spokesperson for the San Diego Eavironmental
Health Colon amahersad tha all we ot s a upor,acd
G Insompea, oo i thak. Nohing chinges oo he oo
NAFIR ovides fo na canap, pan o enforeameat mcha:
«ism, and the community continges to be poisoned.”

T 1890 the GO developed & Fimal At Framowrk for
Assessing the Environmental Effects of the North American
Free e Agreemant Whiltbo CEC basmde somo impactn
publishing evaluations of national L‘n\lil'mmkn";‘l'e nivw]:pﬁsb,
B e apparent antrcences povers e el ocHod 1o
Tonm o epsplopac 1 modastroscesoos sow lad Fathe thicly
S VT e e f st oo
O asmeaal mattrs bebvea he partcpaing goieranants
the CEC raquires further support to bo traly eftetive. While
peatar intoacion NGOs s b soou.
Sovis th Ineicioncies . weaiesso of the proessn s
oirage ‘paricpaton. A mechanism 1o dal wih dspates
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NAFTA ‘Plus’ or Minus'

rogarding persistent non-enforcement of laws has been
designed, but it is unlikely ever to bo used. Nevertheless, thera
islitle doubt that the eatablishment of the CEC was a positive
development.and that, over time, it could exert wider influeace;

The Border Environmental Co-aperation Commission
and North Amerloan Dovelopraent Bank

The Border Eoviroument Cooparstion Commission (BECC)
asits bordor States, minicipalies e the pivte secor i
Sourang et et o % ot ool st
e along ho 5,000 e U3 Moicen brder:The North Amer
e Dovlopmant Bak (NADEaz providss losos, o, s
Sbice and oiber usatanse o prejec cerited b the BECC.
e NADBank fe fmtended to have sapialof US $450m., con
batod caely by tho b govertumente: As o 30 e 2005
NADBaxk had authorised US §702.4m. in loans and grants to
partilly o 8 afmstructur projct. T b sftions
Sporat lon e border are ol i rogard 0 emvirommeatal
Eaatruce, Tty walr ronmett,wastewacer andrlated

"The renewl of US-Mexican dialoguo at the highest level
ollowiag o lotion o Pesidont Bugh ad Fok i 2000 1 to
speciafon st reof s ot Essdent Tz
T Poskdents Sl aind Zail bfor him haa rised the
ot o Buaneing I comuaaiy devalopee it pepary
g aeportng g3es o B O sppeoach woul] by 0o
roaden the Tandateofthe NAD Bl o inhuce proees i tha
Snveior o Mexi. Aothor would b 1o cresta s Narth Americun
counterpat t tha socalled Buropess’ mode of development
nanting, which would ives i poorer rgions and segmentaof
tho popuation of he (ke countrion,o o eas i e poorust
e of Mexi. Accoding 10 the ‘Texas Center for Paly
S the st option, rouldbe. Beely 1o wedken g
BECCNADBank, taiiog the NADBark away rom fs ntandsd
ol i piblesecar wata suss o> commaree prjets.
Norwouliitreoive i Bani ey weaknessos,iatof e il
st of o, Tho second opion T b more appruprate f
esourcas wero 1o b Jcreased, DUt I 1o 1bs o o the
Contors ‘promatur’. Davelopin the.European model would
ey otber,doaled eenme he paruopation of Cara
ol s the aseirance ofsuftentrsource capacty, Thero
ao thadanger that the base enviroomental okeds et
R

"M Koy concusion ofthe Taxas Contor svaluation was that
tho promise o the BECONADIfank remined unfulled, not
baains I h e wron objecives, bt bucase he i
mmodel T ot sled o the eevironpestal i developmonta
i of Sl mad. por commmmrities, The bordee ogi
ximatad 1o grow by 100% 1 o nok o decade, i &
epultion ncrease o 10m. propl o 32, bt with avrsige
Pebhaat Tasome coosderubiy Jover Ui the U natiial
S Tt culengsof s o sty i
Snde. T BECC and NADBauik are 1 oributs efecely, the
evahation suggest o aitering thetr curant mandatas bt
{crsasig grens, kg loag more afordable, and under-
ko mesimens 1 ol neoatione cpatiy, caing,co
Ity masir lanaing, educaton i rlulorg cose orer
Claboration, Alsy suggestd e Tavestmest i BECC fo 6o
Srdate bordervide regiona strtegi plane o addressiog
hviormental afastraciral neods.

e history of the si-egresments tetifes o tholimitations
inbrent . thte concepian. The principl dieules are the
Timitatious of he argine mazdsiesand e polinl wil o the
gorormments fovlved. As-the NACLA e, commenta,
Slhther liverals or conservativos hold ffie, i Washingion,
Merin City r Ot thay e al sommitiad 1 orpoete:
oo red rade. Entorcing {abor rghta and envisonmenta
Prtations s coatrary i s purpots o which NAFTA was
Regoiatad-ceating conditions ivoorabn s favestrment.

POLITICS: TURBULENCE IN THE MARGINS
The re-olection of US President George W, Bush in 2004 initially
eogendered a belief tha, the US free tmde agends would
advance. However, strong hostility to the proposed DR-CAFTA
pliced the assumptions of proponents under greater scrutiny
than expected and reinvigorated the almast successful opposi-

vevew eurapawortd.
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tion coaltion. Tn Canada, the Liberal Government of Paul
Martin (2003-, with a reduioed minority in Parliament following
the goneral clection of 2001, spent much of 2004-05 on the
defensive. s standing was mada more yulnerable by 8 major
scandal involving the provious Liberal Government and by a
very nggresaive, reorganized Conservative opposition. In May
the Government was forced to make a significant amendment to
it logslative agonda avouriog suial an international exer-
diture to gein the interim support of the social democratic New
Democratic Party in the House of Gommans. Having survived a
challenge in the lower chamber by one vote ia the fllowing
the Government promised to hold a general election
following the publication, due in Jate 2005, of the fiadings of a
‘public inguiry into the scandal, giving a pre-slectoral colouring
1o most of its succeeding inilisives. In Mexico, President Fox
continuied in an essentially lame duck’ posture, exacerbated
following an unsuccessful government attempt to prevent the
potntial 2006 presidential candidacy of the lef-wing, populist
mayor of Mexico City, Andrés Manuel Lopes Obrador, in early
2005.

The political weather was not particularly receptive to ‘ig
ideas’ or ‘grand initiatives', which may explain why efforts to
oxtend NAFTA and deepen the course of intogration were not
part of public and press debate. Several major irritants—
Soonood Tumber i bt —placed ot getion NAFTA effoc
tivensss in Canada, Meanwhile, iitiatives to build alliances
‘among legislative critics of the i
bogan to gathar support again
USA and Canada that the business and political dlites ars
shifting priority attention from the North American ‘loc’to the
economic giants-in-waiting, particularly the People’s Republicof
China and Indi. A rocont report by the Toronto-based C, D.
Howe Institute urgod Canada ot to waste onergy on a further
series of bilateral free trado agrooments, but to concentrate on
the USA and on poter arkets, Tom dAquito of
the Canadian Council of Chiof Exccutives (CCCE) warved that.

i 1 and athers comiog on strong, we should be
g nada is going to maintain some semblance of
lendership in the global community over the next five to 10
yoars” He added that there was little dsbate, and the CCCE
‘accused Canada of being ‘a nation adrift, The shock-waves
caused by Chinesa offers to buy Canadian and US-based snergy
frma also have boen considerable

The state of the USA's finances also discouraged further
development of NAFTA. [n 2006 the USA was ia triple deficit,
registering trade and curront account deficits as well as
foderal budget shortfall. A good deal of dofiit financing was
taken up by foreigu sourcos, Between January 2001 and July
2004 the proportion of US debt held privately by foreigners rose
from 0% to 42, Foreiga sourees inanced virtually the entiro
US $412,116m. budgat. defict in 2004, As one US strategic
analyst put it, such dobt dependency can constrain or thwat the
policy independence of the dobtor, when its interets conflct
with: those of the creditors. The foeus of US vulnerability is
China. This vulnorability has don nothing to roduco a senso of
national insecurity, renewed and extended repeatedly since the
impact of the terrorist attacks of 11 September 2001. The
preoceupation with security and the global ‘war on terror, and
ihe continuing military involvement in [raq remained at the
cors ofhe Bush Adminsiatonsagenda, nd ofcemandson
the countrys neighbour, alles and enemies.

"At a more profound level, critics of globalization arged that
the US modelof development, dependent on ofl that was in short
supply, has no future. Fighting for romaining petroleum
reserves with emerging economic giants, in lands which resent
the west, was loading to an even more expensive militarized
approach. This prospect has a varioty of implications for North
America, NAFTA and the prospeet of deeper integration. While
Canadian multinational business leaders argue that the way
forward is in more profound aligument with US laws and
appronches, experienced commentators, such as David Craze of
the Toronto Star, challenge their assumptions: Canada's best
interests, including our business interests, do mot le in locking
ourselves into a Fartres North America. The world will change
dramatically i the years shead, and what Canada needs is a
lobal vision of ts Fature, mot that of a d facto Slst state.

wvw.europawarld.com

NAFTA ‘Plus’ or ‘Minus’

NAFTA PLUS" WACO AND BEYOND

On 27 June 2005 the first 90-day progress report of the Security
and Prosperity Partoership (SPP) of North America was pub-
Tished, The report, had been mandated by the heads of govern-
ment of Canada, Mexico and the USA at a sumimit jnooting near
Waco, Texas, in March. The objectives of the SPP of North
America were: enhanced sectaral co-operation, including
energy, transportation, financial services and techinology; a
reduction in trade costs; and an improvement ia environmental
standards, This enbasce alliusco was prosnted us an oxton:
sion ofthe NAFTA, in parta response o the increasing economic
threat from Asia. Press coverage of the Waco meetiug tended to
be_understated, and the far-reaching implications, and the
origins of the agreement, were largely unexamined. Social not-
works in the three counries issued a oint statement on the eve
of the Waco summit calling on leaders to address NAFTA'S
failures, baforo edvancicg to NAFTA plus’. The heads of govera-
ment were asked to put human security firs, o foeus on ending
poverty and reducing inequality, protecting and improving the
environment, guaranteeing universal access to health serviess
and food sovereignty. They were urged to ratify international
human rights agroements and to provide a framevark for
enhanced demaeratic governance.

The SPP working groups established by the Waco agreement
included issues such as; manufocturad goods and sectoral and
regional compitiveness; ecommerce and information and com-
miinieations technology; energy; transportation; food and agri-
culture; environment; financial services; business facilitetion;
movement of goods; health; nnd security, The security agenda
included related measures on cargo, maritime and aviation
security and bioprolection, as well as the development and
implomentation ofa North American travellorsecurity strategy,
anhanced intelligence-shariog and further ‘smart border' mens-
ures. There was also a comprehensive strategy for combating
tragsaniona] Uhrais, oo lorfoiam, orgunized crimey
and drugs, migrant- and contraband-trafficking, A series of
Sovdar o onbmcarment measures wer alap conrmad. Objsce
ives for the noxt years were moro ambitious: these included the
development of & trilateral regulatory co-oporation framework,
intended to reduce ‘edundant testing and certification requir-
ements’ by 2007, aco-ordinated strategy on intellectual property
protaction by 2006, and  third round af iberalization of rules of
origin by May of that year. Sectoral initiatives included a North
‘American stael stratogy, to bo implemented through the North
‘American Steel Trade Committee by 2006, the establisbment of
an Automotive Partnership Council of North America, and
further snargy co-operation. Tho Juno 006 roport set out the
PP objoctive of making North America the best plac to ive'
to this end it plodged to develop several clean water and air

nitativas, protocols on cross-border health emergencies, and to
improve_information-sharing and examine possible common
standards.

“The initial response of civil groups to the 300 or more SPP
initiatives highlighted the implications of relatively anodyno
titles such as regulatory co-operation framework. John Dillon,
an econemic analyst with the ccumenical KALROS coalition in
Caneda, questioned whether the regulatory harmonization pro-
jected amounted to the introduction of a ‘tested once’ principle,
Lo, if, for cxample, a US tast would make a further Canadian (or
ieican} et rdundant, Applying uch  poiy fopharmaceut
icals and biotechnology would be ‘dangerous and unacceptable’,
according to the Council of Canadians citizens! interost group,
who believed that ‘Canadians have a right to decide for them-
selves what drugs and foods aro safo to approve'. The reaction of
business groups, however, was positive, The Senior Vice-Presi-
dent of the Canadian Chainber of Commerce, Michael Murphy,
commended the SPPs 'strong start’ that would ‘reats
‘momentum for even bigger targets in the future’. Tom d'Aquizo
welcomed regulatory barmonization a3 the anly way o offi-
ciency nnd to combat the ‘Chinese and Indian juggernauts’ [
the Canadian House of Commons, kowever, the opposition NDP.
criticized the Government for ‘llowing corporate North America
o define our interests aa a nation’, and warned that the ini-
tiative would lead to ‘complete regulatory harmonization ith
the US and the subordination of our economic, social, cultural
and environmental policies to US policies), @ charge dismissed
by the Deputy Prime Minister, Anne MeLeflan, as flLinformed,
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alarmist shetrie. Cerlos Guttiores, the US Serotary of Com.
mere, commendod the proposals as a blusprint for sconomic
Toadrskip:

“The Wacs agreement and the SPP smbodied a ocovery of dite
commareial agd govertamental momentum for deep iniegration
hat had beon oft ided o soms time b the focus of tientin on
counier-darsorism. The evonts of 11 Soptember 2001 prevented
it appeared 13 be & conscous attemit by both the Mexican
nd US enda of sate to bring nbout greator convergonce it
Mexican-US poices i areas such aa mggation and energy. 1o
he case of Canaday the post-L1 Septembor emphasis was on
ilatoral rolations, leading o changes in border palicy, the
Hurrisd introduckion of far-reaching security logislation and
igmifcant alteratons in Canadian (daral apinet responsibi-
. Proviously lauached propesals on deepar iniegration ere,
it prampedy inetcog iy i Wit igeer
were rlaunched with greater vigot,taking into scoouat pre.
o 1 i st o vty ded

il poley think tanks and the grimary business obby pro-
Bosed what was termad ‘the big iden' Noting thl sovoreignty is
Goly meaninghul whon it i exercised, proponents argued that
Catatbans should exerciso it by Eiviog i away: Taking
advantageof US oncernfor securiy,tha Canadian Government
hould propaso o comprobensive bxgain with the USA in which
i open borde, harTonized mmigration policy (fr ensed sairy
oF apealled Tow k€ migrants, inressed sacarty, closer il
tary sooperation, anergy atc) would be ffered i otura fo an
et trade romedy e aimed at Cosids, common compel
tion plicy, ot In April 2004 the CCCE published & compre.
lionsive sirategy paper on this proposal, New Fronters:
Butding  Z1st Centiry Canada-United States Fartnarship n
North America. Tho CCUE sought to ongaga he US Government
‘and congrassional Jeadership in this ston, but with US pro-
occupations i 2004 dominated by the wa i Iraq end i
prosklentil lecton, thars wes 0o clear and. onthusiastic

is Canadian
titive, while others noted that the bilateral trade
negotiations hiad failed to solve differeaces over trade remedy
Jawa and countervailing duties, with tho Gve-year limit on
ment pasaing without resolution of the key irrtants. Still
ofhers noted that, eyen given US security preoccupations and
the focus on a common perimeter” for North America, Cata
concerns were not the priority of the US Government and that
further, the US Congress was unlikely (o code its right to
undoriake actions—such as the approval of the 2002 farm
Iogislation—which bave seriously negative trads offects on their
northern (and other) neighbours, Similarly, the US Admin-
istration and the Office of the US Trade Representative were
unlikely to refrain from future actions t protect US softwood
lumber or steel producers or any other threatenod interssts. The
CCCE, howaver, cantinued to lobby for its approach, its repro-
sentatives visiting Wasbiogton, DC, i 2004 and undrtaking o
speaking tour of the USA. The $PP report of June 2006 s the
result of thia fairly low-key but porsistent strategy by powerful
Canadian business elements. The CCCE's ideas were given
voice in the SPP partly through a so-called Independsnt Task
Force on North America, sponsored by the US Council on
Foreign Relations in association with the Consejo Mexicano de
‘Asuntos [nternacionales and the CCCE, which also provided a
Significant portion of the funding, The Task Force recommended
annual summit mestings, minister-led working groups, and the
establishment of a North American Advisory Coundil to explore
‘new idoss for the region and provide a ‘public voice for North
America’. In a number of these and other suggestions the
Indopendent Task Porve provided an efficient conduit and dlite
spproval eing for doas hat had origoatd in busines bdies
~tch as the CCCE. That such a high-ranking, private body
would orcbestrats the agends for a rlateral moeting of elected
 patinmentary roproseniatives i patculary ndicativ of he
|

jins of the approach aa to who the policy-setters would be ia the
_now North America. Thus, the initiative for ‘deep integration’,
‘sponsared by the Canadian (largely, if not cutirely, transna:
tional in composition) business leadership and its academic and
palitical alies at home and abroad, recapturcd a measure of dite
political consciousness and the trinational intergovernmental
agenda during 2005.
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ENERGY: NUMBER ONE US TARGET

The North American energy landseape was changing in 2005
For the USA, energy bas become a leading security concern,
rivalling the global ‘war on terror. The Bush Administration has
Topeatedly stated s ntarest i i  stable and saure
energy supply neiwork in North America, decreasing US
dependence on forcign oil. Although energy, and especially ofl,
has n viscoral conpection with the curront Administration, its
importanes was reassessed under now ‘security’ auspices in &

st-Soptember 11 environment. The volatile situation in the
Viidle East and the vulnerabiity to terrorist attacks of the
world' of infrastructure bad a direct impact on the oil markets
and the US cconomy. The growth in energy demand, a3 well as
threata to the relability of the offshore supply, led the US
Coverument to limit its dependence on imports, The situation
was further escalated by (he growing demand for ol from the
emerging economies in Asia. [t was believed that China and
India would need to incroaso omergy consumption by about 150%
and 100%, respectively, by 2020.

Such a ‘sconario prompted the US Government to analyse
carefully its current energy situatios, One solution, propased in
US Vice-President Richard Cheney's National Energy Policy
report in 2001, was en increase in US, Canadian, and Mexican
energy production. The Cheney report provided the basis of the
Energy Policy Act of 2005, approved by the US Congress and
o intolaw i August of hat yor. The Act provide iocon-
‘and tax bensfits o foreign and domostic energy compaiss,
s woll as plans to foster North American energy integration
through strengthening invostment and infrastructure. Critics
pointed out that the Act did litle to curb energy consumption.
Tadsed, its introduction made meeting demand the centrepiccs
of US policy. Furtharmore, the Act’s sublitlo—the Set America
Fros, or SAFE, Act—had continental implicatioas. [t set out
2025 as the year by which North America should attain total
energy indspendence. The Act planned to establish the United
States Commission on North American Energy Freedom, to be
composed of 16 members appointed by the US Presidat,
including members from Canada and Mexico. The Act was &
rouction to threats to the security of the offshars supply, and
iseusod n olimoating impoia foroig’ to North Americn by
2025, It assumed that North American sources were sufficiont to
enauro enargy indspendonce. While public and pross attention
often focused on Middle East or Venezuelan patroloum supplies,
since 1969 Canads has been the largest foreiga supplier of o
(crude and refined) to the USA, and satisfied over 80% of all US
aaiarl gas imports,

"The increased North American energy production, asstated in
the USA's 2005 energy legislation, would be derived from
sories of US and Canadian sources, including US il shale, , the
Aol s, US beavy il sz buse, emaining e
tional US il sources, resources in the Arctic National Wildlife
Refuge area, Alaska's National Petrolewn Reserve, Canadian
Atlantic reserves, the Canadian and Alaskan Arctic, the outar
Continental Shelf, as well as othor ‘extensive oil resources in
Cunada and the United States...[and] Mexico’. The Energy Ac's
intention was that continental selfsufficioncy would be reached
“with the shared interests of the three contiguous North Amer-
ican countries and should be achieved through methods that
recogniueand espect the sovreigaty feach of o contguons
North American couniries. The SAFE Act assumed coincidence
of nationsl interest of the three counties,

The rationale of the originsl legislation acknowledged renew-
able sourcos of energy, potating out that the noxt 40 years must
provide a transition period within which North America must
turn to more sustainable energy usage and production. Yet atits
core, the Act embodied an unparalleled proposition, that of
North American energy independence, accomplisbed at what-
ever cost 1o natural energy resourcea in both Cenada and
ieo. Such a prospect could quickly come into conflit rith
rojected Canadien demands. It would put & great strain on
Canadian oil reserves, and deter investment from sustainable
and environmentally friendly long-term development in evergy.
Tn'spito ofinereased production in Canada over the st 20 years,
loss oil was directed at the domestic market, in 2005 than ip
1085. Over the same period natural gas production doubled,
whill exports quadrupled. The north-south energy link was
gaining momentum, but to what extent does it fundamentally
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benefit Canadians? At best, the poicy attracted profitable direct
foreign investment to the energy sector, although this was a
short.term benefit, and at worst, it was a botrayal of Canada's
interests. The USA recognized threats to its economic sustain-
ability, and was governed by an Administration nfluenced by
the onirgy sctor. Canada, baviog simed avay iy own petre-
Teum security in CUFTA in 1989 and later in NAFTA, had lttle
recourse under the Agreements. Mexico, which refused this
rtonf th srangement, v aed i gretr presurs Lo

t in with US strategic priorities, but had both constitutional
‘and political issues to consider.

Canada: A Source of Energy
‘The proposed goals of the June 2005 SPP repart alsoincluded a
single North American energy vision, underlining tho need for
further regional co-operation and setting out trilateral commit~
ments in natural gas and oil sands production, areas in which
Canada had much to offer. Tn July the US Secretary of the
Treasury, Jobn Snow, and the Canadian Minister of Finance,
Ralph Goodale, held # meeting at the Alberta oil sands. Snow
stated that the oil sands had huge potential’, which ‘goes
directly to tho issue of US energy security agenda. US Vico-
President. Chency also planned o visit the region, Such US
interest in Alberta was leading to policy changos by the US
Socurity und Exchange Commission to bring the oil sands within
relaxed oil-reporting reserve roquiraments, thus faclitating fur-
ther investmont. The visits by members of the US Admin-
istration were alzo an indication tha the USA was prepared to
compete for involvement in the region, as conventional il pro-
duction decroased, There bas boen much renewed movement
‘within the domestic and international energy industry, mostly
from the USA, but also from as far as China, to secure bids for
the Albertan oil sands. According to a recent article i The
Canadian publication, under NAFTA ‘the US is guar-
reentage of Canada's oil, but ‘Chinals presence in
‘Alberta has created a growing uncasifiess in the US. The article
further points out that i the Chinese obtain a larger stake o the
ol sands Cannda viould have a more diversified market, vith
more foreign investment and consumor competition, the cl

thing to intornational market leverage the country possoss

Canad's dersgulated encrgy systom was becorming incre:
ingly integrated with the US energy market. The couniry ha
boen the leading foreign exportor of oil to the USA since 1699,
However, Canada was alsoforced o import just uader 60% of its
oil. As conventional oil production declined, incroased attention
as focused on the Albertan oil sands. It is now estimated that
over 95% of Canada's prove oil reserves were in the oil sands,
aloulathat loely matced those o Suudi Arabia Arort by
the US-based Center for Strategic and International Studies
stated that ‘Canada has been quietly but. gradually assuming &
growing role as a major aupplierto the United States of both oil
and natural gas. The Albertan oil sands indeed bave the
capacity to meet North America’s energy noeds, How Canada
managed this potential remained to be seen. In 2004 Alberta's
Premier, Ralpt Klein, invited Chinese companies to invest in
L regioe,prompiing sgnifcant nflows o Gnance ncludiog &
40% stake in a C $3,500m. pipeline project. The Chinese push to
achioye groater oil security was growing, end in the near future
s bound to infringe oo th interests of the USA. The most
recent example of China's atiempt to gain  foothold iz the US
market, in its bid for US energy giant Unocal, was not well
received in the USA, and it was difficult to imagine the USA
facilitating another such attempt aorth of the border. Canada, it
seems, may be at the crossroads.

Canada supplied 94% of all US natural gas imports in 2002, a
steady increaa of 30% from 1996, Mareover, US natural gas
demand was expecied to rise by 0% by 2020. At present,
Canada exportad about 50% of its natural gas to the USA!
According 1o the USA's Energy Information Administration,
Canadals proven natural gas roserves bava dereased by 13.3%
since 1996 and, at the current rate of consumption, were forecast
to complotely deplete in 8.6 years. Alberta’s natural gas wells
wore depleting at a rate of 23% per year. Eleciricity exports
occurred on a much smaller seale, but within a highly integrated
bicational infrastructure grid, The cross-border electriity infra-
structure was highly dependent on the north-south energy flow.
Toternational Trado Canada’s report, Opening the Doors to the
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Warld: Canada's Internatioral Morket Priorities 2005, sated
that the Canadian Government was seeking assurance from the
USA that any electricty reliability standards, o the treation of
‘an independent, self.regulating, industry-led reliability organ-
ization. . .. will be handled jointly by US. and Canadian
authoritics.

The private sector push for sccess to_the energy market
remained airong in Canada and the USA. The Independent Task
Force's 2005 report noted Canada’s commitment to ope invest-
ment and free trade within the energy sector. Although the
report mentioned the need to take into account the ‘distinct
approaches’ of Canada and Mexico in dovelopment of energy, it
sl ponted ut Gt diverynt ogultory spproval proceses
impede development of both infrastructure agd resources, Sim-
ilarly,the Canadian Association of Petroleum Producers (CAPP,
Which ineludes many large transuationals) advocated ab operi
energy bordr. As further crude ol demand increases, according
o the CAPP, niew and extended pipeline capacity must folow.
Most of the potential markota wor in the USA, and the CAPP
forecast an increased dependence on the USA as a primary
export market. Such pipeline proposals are planned to foster a
north-south oil flow. Flowever, recent. concorn over security of
supply has not beon dominant in Canadian policy. The possi-
bility that Canadians might bs of short ofil,whill continuing
to export a largo proportion of domestic production to the USA,
did st appee o bave boon serlously conidered by many
playors in the industry. While Mexican energy sovereignty was
a highly sensitive public issue and public ownership a conatitu-
tional right, Canadian energy policy appeared increasingly
limited to deregulation and the supremacy of markot operations.
ay governod by proportional sharing acd other NAFTA provi-
sions. In the skort term, Canadian consumers wers bound by
NAFTA to continue exporting the proportion of their resources,
despite the_possibilty that natural gas reserves would be
exhaunted:ahe oo trm, & ighy envirormentalydotrue

ource—tar sands—would become iostrumental in sat-

isfying US demand, with immense coats to the Canadian,
the global, environmeot, Why Canadians were nat as sensitive
o thess likely future threats as their neighbours and why they
had thus far failed to undertake corrective political action
romained & mystery.
NAFTA Rules
In 2005 NAFTA dominated the North American energy land-
acape. Chapter 6 of the Agroement, doaling With the energy
Suctor,atates that governments canoot apply mny restrictions in
energy trade, excluding very limited situations, Canada, as the
ot exporter of energy, is bound by the ‘proportionality clause’,
requiring any decrease in energy exporta to the USA to bo

ally wpplied to Canadian consumers, Mexico secured nn
ective exemption, protecting its sovereignty over the petro-
Joum sector, public ownership of which was enshrined in the
Constitution. Indsed, Chapter 6 states that Mexico reserves to
itsolf... stratagi activitics In the areas of exploration, exploita-
tion, vefining, production, trade, supply, and other activities.
Althongh e smaller (ssimatad is be around 24,000m. of
barrels of conventional ail) than the Canadian reserves, Mexican
crude oil roserves also constituted a 'secure’ source of energy.
Although a limited introduction of private investment was
taking place, i was on a small scale aad only within natural gas
iransmission, distribution and storage. Constitutionally
enshrined public ownership of the cnergy sector in Mexico
‘meant that the comiry was effectively exempl, from NAFTA
rogultions. Novertheless, in the long-term, Mexican control of
its energy sector might be threatened. Closor US-Mexican links
could presage future energy co-operation, greatly decreasing
Mexican energy soversignty and leading 1o deregulation of the
sector.

WATER

Parallel to the issue of energy was the ongoing debate over
water. This topic was guining momentum as adverse global
climate changea were considered by many to be oscurring rather
‘more rapidly than anficipated. The ever-increasing appetite for
water, togeiher with threats of increased droughts in the US
South and Mid-West, and inereased pollution throughout the
continent, fed proposéls to secure sources. It was forecast that
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the USA would increasingly press for largescale water diver-

sions from Canada, Pressure continued for proposed projects to

be implemented, including: the ‘Grand (Great Recycling and

Northern Development) Canal, running from James Bay in

Canara down to the US state of Galifornis, as well as an idea for

bulk water exports. The plan to export water in bulk from

Newfoundland and Labrador to the thirsty US markst was a pet

project of former provincial Premier Roger Grimes, The plan was

abandoned following substantial public opposition, but also
because the projected royalty revenues were not as high as
proviously expected.

"The isse of whether water was considered a ‘tradable good”
under NAFTA slicited strenuous contention from the originsl
begotiations. The urge to mako it 5o continved in the industry
and in some US states. IF the almost irzeversible act of commo-
difying water ocrurred, the Caadian public would loso a public
go0d, and Canada would lose considerable amount of sover-
cignty over the sector. Several NAFTA provisions would also
<omg into play, including: national treatment—-Canada could
ot ‘tiseriminate’ in favour of its own water ses; proportior-
ulity—once exports began, thoy could not be suspeaded, and if
thers wore sound environmental or health reasons for reducing

the flow, it must be done in the same proportion to domestic, as
well us foreign, consumers; investor state—tbis was already in
play in the for of a law suit by the Sun Belt Watér Incof Santa

Barbara, California, for US $10,500m., because the Governmeat

of British Columbia provented it fro exporting water to Cal-
fornia.

Most racently, dobate has focused on the sustainability of the
Great Lukes, the rules governing this shared water resource and
its distribution between Caada ad the USA. On 30 June 2005
two draf reports were released by tho Council of Great Lakes
Governors and by the Premiers of Ontario and Québec proposing
a new water management structure for the Great Lakes. The
roports ecommending raiicting, bu ot prventog, water
diversions from the basin. Although ther has been considerable
‘progress made sinco the last such drafts, concerns remain over
whether the proposals went far enough, as some avenues of
possible market derogulation remained open, US state govera-
ments wero atill able to license diversion of large quantities of
water to straddled communities. Additionally, the reports con-
tiued to bonour tho US Suprame Court ruliog that allowed
Minois & maximum daily diversion of 2,100m. gallons of water.
Water bottling companioa would lso still be permitted to
extract water provided containers of 20 ltres or less wero used.
This lask oaphol furthor contributad o foars that water was
beconing a trdable gond, hus triggering the provisons sad
rules of NAFTA. Once this occurred there was nothing to pr
veut bulk water export companies from using NAFTA to compel
governmants to end reatrictions on bulk water takings from
Great Lakes.

BORDERS

The advent of NAFTA and coincident growth in bilateral
exchange has le to a massive increase in border traffic, maling
it more diffielt to control efectively the illegol traffic in drugs
and, particularly following the attacks on the USA in September
2001, terrorist activity. As US political scientist Carol Wiss
wrots sharly after NAFTA was implomented, there is at the
heart of the agreement ' main contradiction embodied in
NAPTA: the quest to promote freo trade and open markets in
North America while simultaneously palicing the borders and
enforcing strict market probibitions'. In 2001 the issu of border
control andlor acilitation came to the forefront of debate. Pres-
ident Foxcof Mexico placed a high priority on exing the situation
of the approximately 3m. Mexicans living without autborization
in the USA and on reduciog border tensions. While wantiog

further to faclitate border crossing for Iegitimate commerci

and people exchange, the USA has been concerned about &
border porous to crossing by international terrorists, illegal
immigrants and criminals. Talk developed about & ‘shared”or
“contineatal perimeter, somotimes with » Canadian-US
assumption, somatimes 8 NAFTA one, sometimes implying
everything north of the Panama Canal. Thero are commonly
agreed proposals for technical and logistical improvements to
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border crossings and for the development of a common list of
visa permissions to applicants from outside the ‘perimeter'.

e challango rprescaied by tha US- Merican brdor aad

those of the US-Canadisn border are by no means identical, nor
aro the interesta of the two countries involved in each common
frontior symmetrical or equivalent. Canadian dependence ou
bilateral trade with the USA has much groater proportional
significance and urgeacy fo Canada than lo the SA, for
example. Furthermore, Canadian refugoe advocicy groups,
having s history of receiving rofugee flows owing to the exerise
of US influence i South or Contral America, are reluctant to
consider ‘harmonization’ with US poicies, Nevertheless, when
Gensral Motors argus that every minute's border deley for its
trucks represents a loss of US $1m., pressure for border facli-
tation is considerable. Meanwhile, the cost of keoping Mexicans
outof the USA escalatod dramaticallyin the 19905, with the US
Bonder Patol budge. incresng throeld belvecn 1063 sod
1999, to US $4,200m. per year (US border patrol budget
facal year 2006 bas boen approved at US $6,700m.
Fox and Bush mandated a bilateral working group on immigra-
tion issues: discussions include a proposed amnesty for Mexican
‘llegals’. Meanwhile, in Canada the establishmeat of some sort
of guel worker sgroement o fuclltale Iabour exchange was
under discussion; in mid-2005 the Mexican Government opened
& regional consulate in south-western Ontario to respond to the
needs of migrant workers there.

“Tho threat of inereased security on US borders or the closure
of them after the events of 11 September 2001 bad dramatic
offects on both neighbouring countrios. The time and effort that
Prosident, Fox had put into a new agrecment on migration,
which seemed about to bear fruit, ws wasted, Canada becams
extromely prescupiedvith(h rpect oy ol mcrosings
and was vulnerable to a variety of US pressures on diverse jint.
agends items. [n December Cenada and the USA signed a
“Smart Border Declaration’ outlining 30 points of co-operation,
including stationing officers from tha other country's services at

oints of entry including Vancouver, Montreal and Halifax,

eatile, Tacoria and Newark. Other tems included possible
expansion o tho B2 (easy) pass sytem Dt raent ravellers
and  pilot programme of pre-cloaranco for 60 US companiss
that transport goods acrass the border. In March 2002 the USA
and Mexico signed a similar agreoment, which includad plans
for e USA o alow precartifcationof sbout 500 compaice i
Mexico which export high volumes of goods to the USA. This 22:
point US-Mexican Border Partnership Action Plan committed
the two countries to measures to share information aod intell-
gence, dovelop and install technology systems at ports, expand
pre-clearance for frequent travellers, and inereass oiat training.
n investigation and documen analysis, The border issue repre-
Sonts the sharp end of a rather considerable policy wedge. A
more open border requires ‘policy harmonization’ between coun-
tries that can lead to techoical discussions in a wids variety of
e, oo st i immigraon, druge nd g poicy. o o
Daper prepared for the Brookings Institute Trade Forum 2001,
James Anderson and Eric van Wincoop argued fo the ‘astonish:
ingly large’ benofits of decp integration, stating that ‘policies
associated with borders are very costly, even in  world with low
formal trade policy barriers’. While business prossures to erase
border obstacles continue apace, it scems clear that the debate
over North America's borders has anly just begun.

SECURITY

Closely related ta the border issue was that of security, which
‘moved to the very top of the US agenda after September 2001.
Military experis from Canada and the USA working in the Bi-
National Planning Group at the North American Aerospace
Defanse Command (NORAD) headquarters in Colorads rewrote
the understandings about the joint response to emergencies,
whether from terrorist attack or natural disaster. As Canadian
Col. David Fraser put i, ‘Every 2.7 seconds there's a truck that
crosses our border. There's more trads that goes across the
‘Ambassador Bridge lat Windsar-Detroit than the United States
deals with Japan in an entire year." Tho protocols for joint
response to any threat were being worked out.

The US Attorney-General's emergency directive of 19 Sep-
tember 2001, an amended version of which, the USA Patriot Act,
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was signed into law i October, expanded the surveillance and
iavestigative powers of US law bnforcemont agopeies, while the
presidential directive authorizing military tribunals set the
bace for new legislation, regulation and arbitrary action in &
Dumber of countries. In Cenada, Bill C-36 (approved in
December) created new police powers, induding_detention
without charge, allowed the federal Government to st individ-
uals or organizations as ‘errorist groups’ and prohibited any
dealing with their property. Tho legislation socouraged citizens
%o inform on each other, and to answer questions in opet-ened
investigative hearings. In short, according to Caadian Civil
Liberties Association Chief Counsel, Alan Borovoy, the Govera-
ment gained a ‘plethora of powers and & paucity of safeguards’
Canadien debate rogarding tho application of these powers grew
in 2005 with a public inquiry into the case of a Canadian citizen
of Syrian birth who was arbitrarily taken by US officials from
transit through New York and imprisoned and tortured in Syria.
Pressures fo harmonize Canadian rofugee and immigration
licy with tha, of the USA incroased sigoificantly. Canadian
usiness and security spokespeople argued it was necessary to
case border transit for goods and low risk’ personsel. For the
USA it was part of a vision of a * porimeter’, which included
restricting foreign student visas to the USA, and tripling ths
Dumber of Bordar Patrol and Customa Service personnel and US
Immigration and Naturalization Service inspectors in sach US
state along the Canadian_border, While discussion of joint
‘military arrangements continued throughout 2002, Canada and
the USA made publie only in August the likelibood of an
agrooment. permilting cross-border entry of uch other’ troops
i case of emergency. The issue of further Canadian integration
into US defence arrangoments, compatibilty of ammed forces
and the controversial issue of Canadian engagement in US
missils defence projects all emerged during the Canadian fed-
eral clection campaiga in 2004.

INVESTMENT: TAKEOVERS AND CHAPTER 11
Under CUFTA and NAFTA there was ay acceleration of US
investment in Canads, from C $36,800m. in the sevon years to
1095, 0 C $102,000m. in the next sevon years. However, foreign
investors inveated 96.6% of this new monoy takeover furds, with
only 3.4% being frosh, or so-called ‘groon feld' investment. In
19892003 there were a total of 10,052 takeovers of Canadian
companies, 6,437 by US firms. In roughly the same period
Canadian firms incresed their holdings in the USA threefold,to
a total bolding of US $133,000m. by 2002 I 0o case, however,
(id this represent a controlling interest of key US industries,
and 30%-40% of it is ‘pass through' investment. by foreign-
owned corporations in Canada investing in the USA. In a
comparative seven-year period, 1995-2001, Canadians tock
ver 697 US companies, while US firms took over 3,008 Can
dian companios,

‘Perhaps the single most controvarsial innovation in NAFTAis
contained in Chapter 11 of the Agreement, which deals with
investment. This section significantly redces the ability of
‘governments to condition forcign Iovestmont i order to ensurs
focal benefi. I prohibits ‘performance requirements' such as
domestic content or purchasing regulations, techiology
iransfer, te. Chapter 11 secks o protect the rights of investors
against arbitrary state action, assuring compensation for
priation and providing a process for resolving disputes. The
Tost debated element of the NAFTA investment provisions
the investor state’ mechanism. This provision llows investors
to sue nationsl governments' for virtually any action that
decreases their expected profits, alloging expropriation or ‘meas-
ures tantamount {o expropriatiou’. A government can Laka
measures for public purposes, on a non-discrimiaatory basis,
after due process of law, but ouly if it pays compesation to the
i ivesor, Some' 42 fovestmant cses nd b Flad

st governments by February 2005. Nine of the cases are
“fninal Conada, 18 ghinst Mexico, nni 15 against the USA
‘The Canadia cases include the first, launched by the US Ethyl
Corps, againat the Canadian ban on the gasoline additive MMT
(methylcyclopentadienyl manganese carbozyl), a perve Loxin.
The ban was reversed and Canada paid an out of court settle-
ment of US $13m. Other cases have involved the export of
polychlorinated biphenyl (PCB) wastes from Canads, the bulk
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export of water from Canada (see_above), the regulation of
softwood lumber exparts, the aperation of a courier business by
the public postal service monopoly.

"The most well-known Mexican case was that brought by the
US-based Metalclad corporation, a waste-disposal company,
‘which was refused permission for a waste-disposal faclity by tho
Tote govermmont of San e Poto Metlelad proseeded with
the construction nevertheless, and & NAFTA tribunal found
Moxico in violation of Chapier 11 and awarded Metalclad
US$16.7m. Mexico asked for a ‘review” of the award, under
NAFTA procedures, by the Supreme Court of British Columbia,
but the review resalved in favour of the corporation. Some public
interest organizations have sought third party intervenor
status in tribunal procodures, without sucess. By February
2005 total claims against all threo NAFTA parties totalled
US $28,000m., $23,000m. of which was composed of only two
claims: that of Baird (a Canadian nuclear waste patent owaer)
against the USA and that of Sun Belt Water Inc (a US water
company) against Canada. Investors have thus far won five
cases, amounting to US $35m. in damages. A further six cases
havo been dismissed and 11 cases aro in active arbitration
{geven tmina tho USA, oo i Canad and hre agaioat

exico)

o Tarecching impact of Chapte 11 and it usfilss o
corporationa intarestad in reducing regulation, as vell a3 its
original procedural secrecy and exclusivity, i
considersble public criticism, The then Canadian Mini
Internatonal Trade, Firre Potigrow, rspondid by arguing
that Canada was seeking not to change the Chapter's provisions
bt that it would scek to change the interpretation of its
‘meaning through sgreement with his Mexican and US counter-

arts. At a meoting of the NAFTA Commission in July 2001,
Dowever, Pettigrew and his counterparts daclared that they had
“clarified” the Chapter. Article 1131 of NAFTA provides that
tribunals are bound by the Commission's interpretation of the
reaty. The minjster laimed that through the Sarifcation the
governments were moving to make investor state ‘as open and
iransparent us possible’, The Commission pledged to make
available alldocuments submitted to,or issued by, Chapter 11
iribunals, except. in Limited circumstances, and to share all
relevant documents with their respocive federal, state and
provincial oficials. Critics quickly pointed out that lacking
ctual amendment of the treaty, international arbitration rule
would prevail, and that the regime of secrecy provided for by the
arbitral rules is both explicit and clear’

‘Chapter 11 is seen by its critics as perhaps the most rovolu-
tionary aspect of the NAFTA irade and investment regime.
Environmental lawyers note that it threatens existing interna-
tional enyironmental treaties: the S. D. Myers case, regarding
the transfer of hazardous PCBS across borders, undermined th
Basel Convention on the Control of Transboundary Movement of
Hazardous Wastes. Furthermors, eavironmental policy ana-
Iyts argue that Chapter 11 has led poiticians to refrain from
iimplementing new environmental legislation, casting a ‘chill
ovar the posibility of enhanced environmental protections in
North America, According to Alberta political seientist, Larry
Pratt, Chapter 11 ‘basically nullifies the option used in the
by many provincia] and federal governments of utilizing 1]
hatiral resources for purposes of aconomic development.’ Some
go further, claiming that Chapter 11 goes beyond regulation to
the heartof the Canadian Constitution, breaching fundamental
principles including the rule of law, democracy, constitution-
alism and federalism.

Chapter 11 cases continued to increase i number. Among
them was the ongoing case by United Parcel Service ngainst the
Canadian postal service, Canada Post. In July 2002 the pasties
agrocd that the dispute 'would be settled in public rather than
tirough cofdantial hearings. Third parties, including the
Council of Canadians, have sought to intervens in the case. In
nother case, the US-based Crompton Corpa alleged that Can-
ada's phasing out of the use of the pesticide lindane, which
Crompion produces and which s used to treat soeds such an
canola, was 'tantamount to expropriation’. The case of Pope &
Talbot versus the Government of Canada resulted in a NAFTA
tribunal ruling in 2002 that the Government breached NAFTA
rogulations by askiog the lumber company to ship
records back to Canada and by disclosing information contaized
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therein. The tribunal ruled that the Canadian Access t lafor-
‘mation Act violated NAFTA's arbitration confidentiality rules.
The Governmont bas appealed the NAPTA tribupal decision to
the Fedsral Court. Meanwhile, Keaex, a small Canadian hemp
producer, gave nofice of intention to sue the US Covernment
because of a US Drugs Enforcement Agoncy regulation which
criminalizes hemp products for buman consumption ia the USA.
Hemp ol soods and fibre are used io health foods, n August
2005 the Methanex Corpn, the worlds largest producer of meth-
anol,lost a US $1,000m. claim against the US Government after
Califurnia and 14 other states had banned o methanol-based
gasolins additive (MBTE) on environmental grounds. The com-
pany was ordered to pay the USA $4m. in lsgal foes.

OTHER DIMENSIONS

In 2005 proponents of deeper integration continued to produce
studies and bald sominars on further slemonts of the agenda.
The creation of a customs union, at least imvolving the USA and
Canade, coninued 2 @ mid-term bjctive, A 3003 study by
Daniolls Goldfarb of the Toronto-based C. D. Institute noted the
complications of such an arrangement where the size and influ-
emce of the two powers were as asymmetrical as the USA and
Canada, but argued that a union which oxempted some sectors
nitially might be achievable and desirable. Canada would face
difficulfios regarding its international trade with certaia third
parties, and it would lose negotiating independence, but
customs union could climinate trade-remedy penaltiss, reduocs
iritants and ‘enhance Canadian economic welfare'. Bloc Quabe-

s leador Gilles Duceppe has exprossed renewed intereat in the
issue of a common currency or ‘dollarization’. A number of
‘academics and business commentators have argued strenuously
i the Canadian press that Canada should adopt the US dollar.
Mexican Prosident Pox has stated that he can envisage the
dovelopment of a common North American curreney, The Buro-
‘pean implementation of a common currency for most, if not all,
‘members of the community was @ frequont roference point, &3
ras the idea that currency Dloes' would reduce international
financial insecurity and volatility. Some argued it would also
enhance invesiment. climate. While there wa» popular resist-
ance to the US dollar per se as & common currency among
Canadians and many Mexicans, the idea of some new curreancy
unit remined an alternative. Why Canada and Mexico would
give up a vital monetary tool for advantages which remained
uindamonstrated has, to date, reteivod minimal attention or
debate.

Tn 2005 the Supreme Court of Canada, in a decision which
overruled the Québec provincial ban on private health insur-
‘auce, struck a potentially mighty blow against public insurazios
in Canads. As trade analyst, Scott Sinelair, noted “The decision
i3 Trojan borse. Once US and other foreign insurors aro inside
the walls of the Canadian health system, international trade
treaticssuch as the NAFTA aad the World Trade Organization
will give them the weapons to fight any government attempt to
displac them o oven ool el et ahare (oot Ster

ume 2005).

SOFTWOOD LUMBER: BEYOND [RRITANTS TO
ABROGATION?

A longeterm irritant in Canada-USA trade, that of US restric-
tions on Canadian softwood lumber exports, oscalated in mid-
2005. Uniike  number of other iovestment cases and sectoral
disputes, this one Taised questions about the entire NAFTA
arrangement. For virtually 25 years US lumber producers (a3
distinet. from home construction operators) have argued that
Canadian wood is subsidized unfairly, an argumeat that von
the suppart of US Administrations over the past two docades.
NAFTA, and the ideal of dispute resolution, have proved inef-
fective in resolving the issue. Undortyiog the attacks of US
lumbar interots, according to some observers, s their dosire to
see Canadian stato-owned forcst reserves privatized and apen
for takeover. In August 2006, in the third such ruling by a
NAFTA pasel it was dacided it UShuber poduces con-

ints of injury were groundless, Over the years the USA bas
Eollested US $3,000m. n dutios on Canadian humber exporta.
The Byrd Amendment, promulgated by the US Congress in
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2000, made_provision for these fands to be paid ta the US
companics that claimed alleged injury from Canada. However,
‘TA regulations require the USA to return the duties to
Canada. The USA maintained that the matter should be subject
to further negotiation. The difficulty with NAFTA is that its
panels can roview US interprotation ofits own law, and request
that US trade tribunals to review their judgments, but it cannot
enforce its ruling. The World Trads Organization (WTO) also
reviewed Canada’s case: an nterim ruling issued on 29 August
signalled suppart for US claims ofinjury over Canadian lumber
‘subsidies, finding that the USA had compliod with international
laws i imposing duty. However, this ruling relates only to
gy ot helssue ot whothe e dues s gl oo, The
Y found them to be illegel in carlier findings. While not
ovarruling the NAFTA panel, tho latest WTO ruling, if sus-
tained, could preven. Canads roceiving the necessery WO pre-
approal o talatory measures. Camcnargus i s partol
(AFTA, this organization takes precedence over the WTO. The
USA ariues that the rulings cancel each other out and that
further negotiation is required.

NAFTA IN QUESTION
In 2006 a debate developed in the Canadian press, unprece-
dented in more than a decade of NAFTA operation, regarding
the usefulness of the Agroement, As semior business journalist
David Crano commentad, ‘the sofiwood lumber dispute... has
taken on a significance that goes far beyond the lumber issue
itself, It really is about the value of NAFTA and the kind of
i i wans to have with its
northern neighbour. The rocently, cd US Ambassador to
Canads, David Wilkins, aceused Canadians of indulging in
‘emotional tiradeg’ to which the Canadian Ambassador to the
USA, Frank McKenna, responded that. the US Government's
attitide could cause trade rules tounravel. [n an address in New
York to US business leaders in early October, aimed, ia good
part, af frustrated Canadians, Primo Miaister Martin declared
the US rofusal to lf the softwood duties ‘nonsese’, His stance
won support from The Wall Street Journal, which noted that the
duties would ‘add about, [US] $1,000 to the cost of a new home
‘and affect thousands ofjobs in industries that depend on lower-
cost Cansdian lumber’. It argued that allowing the integrated
‘marke,to work, and abandoning the dutics was s much in the
ikeraiaof Aricuns a Caondinns
‘Canada suspended existing negotiations over softwood, in
addition to existing retaliatory surtaxes on exparts of ive swine
and speciality fish. Canadian Ministor of Industry, David

Emerson, called for further retaliation. The lumber exporters
themselves initiated logal action in the USA. The Canadian
Centre for Policy Alternatives argue that the means for rtali-

ation exist within NAPTA tself, in a hitherto ugused provision,
‘Articlo 1905. Using thia artidle, Canada covld trigger a cont
sultation process, which, if it granied Canada's case, would
‘permit Canada to 'begin to withdraw beuefits that it extended to
the United States under NAFTA'.

‘However, beyond the more tactical immediate Jevel of debate
Tion & mre serious challeago to NAFTA, as many leading figures
in Canada began to call for an abrogation of the Agreement.
NAFTA, they argue, was a mistaken step away from univers
'WTO riles, which gave US law application to all o Canada’
exports to the USA, leaving dispute pavels to decide only
‘whether the USA had applied its own laws correctly, Under
NAFTA Article 2205, Canada can, with six montbs’ nolice,
withdraw from the agreements without penalty and without
conditions. Former Liberal Minister of Foreign Affairs Lloyd
‘Asworthy notes that in a world with pow econamic powers and
potentinlmarkets such as Brazil, Chin, [ndia and South Africa,
'our NAFTA connection impedes our ability to take advantage of
this potential’

Opposition Alternatives

While US groups opposed to NAFTA were heavily invalved in
2005 in the almost successful campaign to provent the imple-
mentaton of DRCAFTA, potentaly siguficant intatives
involving Canadian, Mexican and US movements were also
being undertaken that bull long-standing relations between
such groups =s the Red Mexicana frente al libre comerdo,
Common Frontiers, the Reseau Québecais sur lintegration con-
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tinentale and the Alliance for Respansible Trade (for further
details soe earlier oditions of The USA and Canada). The
various national coalitions launched a joint declaration in
March, calling on the three Presidents to set aside thoir busi-
ness-led agenda at the Waco summit and move to social prior-
ities. A further joint statement was issued at the release of the
SPPin June.

In Canads, the Canadian Labour Congress in June 2005
approved a major policy doctment calling for a broad alternative
econamic strategy, in which the epergetic use of nationally
based instruments, suc as igher rates of public ivestment
sector procuremont.programmes a review of forcign
fnvestment, would be combined with an_ecologically sound
industrial and jobs strategy. Where NAFTA and other trade
‘agreemens limited this strategy they would be challsnged. The
Counil of Cenadians undertook nation-wide public consulta-
tanson deop ntgraion’, malking he ronts e catrepse of
their 2005 national conferenco (for further details, see Too Close
for Comfort, by Maude Barlow, 2006). Tn the provious moutb,
legislators from all three countries met in Washington, DC, to

 trinational netwark to challenge NAFTA (and DR-

'A). A second meeting was planned for late 2005.

Winners and Losers
In lnte September 2005 Presidont Fox and Prime Minister
Dartin met. with business loaders from their two nations in
Vancouver. In a declaration issued on 30 September, they
declared that NAFTA ‘continues to seve all three countries
woll and that ts institutions and procedurcs must be strength-
ened, not weakened'. According to the two beads of state, the
SPP promotes and enhances competitivencss, quality of life and
security.

‘Howaver, as Moxican analyst Michel Picard has documented,
‘the Mexican people are the deal's big Tosers' Mexicans now face
greater unemployment, poverty and inequality than before the
agreement bogan in 19947 dnd Moxicoh gopultion was oot
unigque. In the last decad of the 20th century the wealthiest 1%
of Cansians inereased their share of ttal income from 9.3% to
13.6%, while their US counterparts moved up from 125% to
178%. Similarly, the highest 10% of Canadien earners
improved their share of income from 36.6% to 42.3%, with their
Menican counterparts inereasing from 45.8% to 50.4% NAFTA's
firat years coincided with these sigaificantly polariaivg treads.

Canadians continued (o exhibit a greater comparative
capacity for intergenerational mobility than the USA. They
benefited from less pronounced labour merket inequalities and
& relatively progressive mix of public and private investment in
lildzon, However, (s ivaion was beiog chalenged by poli-
cies that are more and more charzceristic b the era of NAFTA.
For cxampl, o cimaie of ligher tuion foos vas Ly 1o
increase dopendency on previous family income and thus reduce
mobility. To guarantee equality of opportunity, positive public
interventions were more and more tecessary. Furthermore,
while productivity has been relatively robust, real wages in
‘manufacturing have not kept pace. In 18932003 productivity i
e USA areased by 681, vhils wages rose b only 5%, The
corresponding rates in Canada were 25% and 4%, while in
Mexico the chfferonca in growth was even more provousced:
productivity increased by 60% and there was o change in real
teages i et ol wagos [l by 30% i 1096, bt sy
recovered. [t seemed that the rewards of NAFTA were being
reaped by investors rather than workers in al three economies.
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CONCLUSION

Those benefiting from NAFTA and their governmsntal allies
contine to heap praise o the Agreement, but NAFTA's beefits
came under stringent serutiny and heightened crifiism in 2005.
During the popuilar campaigus against the original NAFTA
negotiations, Mexican social and politica] movements repeat-
edly put forward an alternative approach to cootinental rela-
ons, smphasizing a social agenda that encompassed social
emancipation and envirormental and labour guarantees. The
deciaration of the social coalitions in the three countries in
March restated this alternaiive agenda in contemporary terms.
e main prioiy cled was povrty and inequaity, hiother
Mexieo, where an estimated 53m. people remained io poverty, or
in the USA, where incquality coutinued to increase (a record
45.5m, were without health insurance in 2004). Euviroumental
protection, adoption of the Kyoto Protocals and building upon
them wastho next priority, followed by health services, food
soverciguty, and. the ratification aad application of human
rights. While the Waco summit statement included some rhet-
oric about social and environmental concerns, it did not chal-
lenge the processes that. were fooding inequality and sustaining
poverty.

I one reviews the objectives set out in 2008 by the Canadian
‘Council of Chief Execuives and the format for the Waco agree-
‘ments and the SPP, tho measure of sucvess is remarkable. The
continental stralegy continues, acilitated and directed by polit-
ical chief exeeutives and advisers from (he private sector. This
e el under theradar of tho geoeral publiy I what are

jeemed matters of ‘administrative'end regulatory’ harmoniaa-
tion, The bias of the business-led agonda s clear from the terma
used in the SPP procoss: private-sector leaders have ‘meetings,
other stakeholders have ‘round-table consultations’, while it
izens’ roprosntatives attend ‘briefings’

Furthermore, the original asymmoiry between the approval of
NAFTA in Canada as a treaty, and in the USA as ap act of
Congreas, which institutionalized the rolative vilnerability of
Canadian policy to changes in US poliical urgencies, found
contemporary expression the approval of the USA's SAFE
energy logislation in 2006, Through this Act, Mexico and
Canada wero efctively invited to particpate i @ US anergy
stratogy, rather than acting as equal negotiating partners in a
continental effort. In general, congressional or parliamentary
‘acquiescence is assumed and there is o talk of North American
democratic institutions, nor of North American guarantees of
demoeratic and other human rights, as originally proposed.
Former mayor of Mexico City, Audrés Maouel Lépez Obrador,
recently described the previous Mexican Government as
treating Mexicans as Smaginary ciizens’. Nothing more
adequately describes the currently domient attitude of the
three political leaders and their business advisers tothe citizens
of the countries they claim to represeat,

In 2006, the inherent weaknesses of the original Agreement.
‘mads debate impossible toavoid. In 2006 the fedoral elections in
both Canada and Mexico, and the mid-term US congressional
ballot offered the prospect. that the integrationist agenda as
currently elaborated could come under more serious challenge.
The fate of the proposed Fre Trads Agroement. of the Americas,
waylaid and delaged by popular and governmental resistance,
might remind all actors that the implementation of business-led
integrationist objectives might not be a3 incvitable a5 their

propancats often proclaimed.
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